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ISSUES PRESENTED 


Did the District Court properly grant summary judgment 

(without giving specific reasons and upon Defendants’ motion 
for reconsideration) to Defendants where Plaintiff Vice 
President of Defendant corporation alleges wrongful discharge, 
misrepresentation, inducing breach of contract and interference 
with contract? : 


Is abandonment of a contract (the apparent ground! on which 
the Court granted summary judgment to Defendants, which 
abandonment is denied by Plaintiff) a question of| fact or of 
mixed law and fact, precluding summary judgment? 


Is it proper to discharge, prior to the expiration of his term 
of office, Plaintiff Vice President of corporation by action 
of the Executive Committee (one day prior to a regularly 
scheduled Board of Directors meeting) in view of fact said 
officer had been appointed by the Board of Directors of said 
corporation? 


Where depositions develop that Plaintiff, in addition to claims 
made in complaint, has cause of action for violation ef antitrust 
laws, and the Court is apprised of these circumstdnces, should 
the Court nevertheless have granted summary judgment? Should 
Plaintiff have been granted leave to amend his complaint? 


Did the Court properly strike from Plaintiff's argument on 
motion for summary judgment the following paragraph: 


“The Plaintiff may wish to amend his 

complaint to include allegations of violation 

of the Sherman Antitrust Act (15 U.S.C.) Sec. 1, 

2) and the Clayton Act (15 U.S.C. Sec. 15) on 

the ground that he is prevented from working for 
any member companies of CRA by virtue of his 
employment with the Association. See DD GO and 

DL 13-14. Further, plaintiff may wish to “pierce 
the corporate veil” to show that the officers 

and directors of CRA are personally liable to the 
Plaintiff on the ground that this tax-exempt 
corporation is engaged in lobbying without regis- 
tration (DL 6-7) and is in violation of the Indiana 
Not For Profit Corporation Act, Sec. 25-510, 
relating to pecuniary activities." 


(This case has not previously been before the United States 
Court of Appeals for the District of Columbia Circuit) 
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UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


Nos. 24960 and 24961 


WILLIAM G. DeWITT, 
Appellant, 
ve 
CORN REFINERS ASSOCIATICN, INC. 
and 
ROBERT C. LIEBENOW, 


Appellees. 


BRIEF FOR APPELLANT 


REFERENCES TO PARTIES AND RULINGS 
i NE RULINGS 


The orders of the District Court, both by Judge Curran, 
appealed herein, appear at page 148 (order striking paragraph 
from Appellant DeWitt's Opposition to motion for summary 
judgment) and page 240 (order granting summary judgment to 
Appellees) of the Appendix. There is no reporter citation 
and no separate findings of fact. All Parties are identified 


in the caption. 


STATEMENT OF THE CASE 


The principal question at stake in this appeal is whether 


the Appellees Corn Refiners Association, Inc. (hereinafter 
"CRA") and Liebenow were properly granted =a judgment 
dismissing without trial Appellant DeWitt's complaint alleging 
wrongful discharge and misrepresentation. In eens DeWitt 
also alleged that the wrongful discharge claim encompereed 
claims of inducing breach of contract and interference with a 
contract. 

CRA is an Indiana nonprofit corporation doing business 
in the District of Columbia. The Association includes nine 


corporate members who are the major corporations engaged in corn 


i 
refining in the United States. Liebenow is and was at all 


relevant times president of CRA. On or about July 10, 1967, 
DeWitt, a graduate chemist with many years’ epenvencer was 
employed at a salary in excess of $17,000 per oD to administer 
certain research activities of CRA. Thereafter on or about 
December 5, 1967, DeWitt was validly elected vice president of 
CRA for a period of one year (1968) by action of the Board of 

' Directors of CRA. On or about December 3, 1968, Dewite was 


validly re-elected vice president of CRA for a period of one 


year (1969) by action of the Board of Directors of CRA (App. 16). 


At all relevant times the bylaws of CRA provided as follows: 


"The officers of the corporation shall hold office 
at the pleasure of the Board of Trust¢es [Directors] . 
Any officer elected or appointed by the Board of 
Trustees [Directory may be removed from office at any 
time for or without cause by the affirmative vote of 
a majority of the whole Board of drustecs [Directors]. a 
(App. 100). 


DeWitt's complaint (App. 4) alleges as follows: 


"(8) On or about August 1, 1969, ‘Defendant Robert C. 
Liebenow informed the Plaintiff that changes were being 
made in the Association and that Plaintiff's replacement 
had been hired and that, notwithstanding the provisions 
of the bylaws as aforesaid, Plaintiff would be required 
to ‘get out' by August 15, 1969, but that Plaintiff 
would be paid through October 15, 1969. Defendant 
Robert C. Liebenow represented to the |Plaintiff that 
the "Executive Committee’ of the Association had ordered 
the changes and that the ‘Executive Committee of the 
said Association had authority to make the aforesaid 
changes whereas, in point of fact, the ‘Executive 
Committee* of the said Association had no such authority 
nor had it ordered the firing of the Plaintiff, facts 
which were Known by the Defendant Robert C. Liebenow 
at the time to be false and which were relied upon by 
the Plaintiff. On or about August 1, 1969, Defendant 
Robert C. Liebenow stated to Plaintiff that he (Liebenow) 
preferred to work through the ‘Executive Committee’ 
rather than the Board of Trustees in making changes 
because he had the Executive Committee ‘in his hip 
pocket". ‘ | 


"(9) In reliance on the aforesaid representations 
of Defendant Robert C. Liebenow acting! in the scope of 
his employment, Plaintiff left his employment on or 
about August 11, 1969, and received a check marked 
"Final Pay Check’ on or about October 15, 1969. 


"(10) The above described actions| of the Association 
and its agent, Robert C. Liebenow, actiing within the 
scope of his employment, resulting in a wrongful termi- 
nation of the services of Plaintiff, constitute a 
violation and breach of the agreement the Plaintiff 
had with the Association for one year ‘s employment as 
vice president of the Association and caused great 
damage to the Plaintiff.” 


A second count of the complaint made similar allegations 


against Liebenow (App. 7). 


The depositions of both DeWitt and Liebenow were taken and 
they appear in the Appendix at page 19 (DeWitt) and page 108 
(Liebenow). 

CRA's amended answer appears at App. 15. It admitted 
Plaintiff was validly elected vice president of the Association 
for the years 1968 and 1969 (App. 16) which is an admission 
central to DeWitt's case. 

Thereafter, both defendants filed a motion for summary 
judgment (App. 72), claiming (1) DeWitt did not have a contract 
right to employment for 1969 (App. 76); (2) DeWitt left his 
employment pursuant to accord and satisfaction (App. 78); and 
(3) the action of the Executive Committee (five members of an 
18-man board) in removing DeWitt on the day prior to a full 
Board meeting, was effective under the bylaws to remove Dewitt 
(App. 83). (The bylaws provide that the Board of Directors may 
elect from its membership an executive committee "which shall 
possess and exercise the powers of the Board in the management 
and direction of the affairs of the Corporation in the interim 
between meetings of the Board") (App. 84). In brief, those are 
the three grounds for CRA and Liebenow's motion for summary 


judgment. 


In response, DeWitt pointed out (1) that vhether DeWitt 


had a contract or not was a legal question which was immaterial 
in this case because the bylaws specifically provided that DeWitt 


could only be removed by the Board of Directors (App. 129-130); 


(2) that DeWitt was driven out of his job by Liebenow; that 
Liebenow told DeWitt in April of 1968 that he intended to get 


rid of DeWitt as soon as he could because DeWitt hadn't supported 
1/ 


him the way he should have at a meeting (App. 130; DD 10); 
and that there could be no accord and satisfaction because any 
contract DeWitt had was with the Board of Directors and certainly 


not with Liebenow; and (3) that the Executive Committee obviously 


2/ 


has no authority to fire DeWitt by the terms of the bylaws. 
(CRA and Liebenow argued in their motion for summary judgment 
that the Executive Committee action was effective to remove 

DeWitt (App. 85) but in oral argument they argued that DeWitt 


wasn't fired by the Executive Committee (App. 230)). 


-1/ See also DeWitt's affidavit, App. 136-138, where DeWitt states: 
| 
"I was told in early 1968 by Liebenow that he intended 
to get rid of me. It was because of Liebenow’s antagon- 
istic statements to me that I had ‘feelers’ out for other 
employment. My relationship with Liebenow steadily 
deteriorated from early 1968. While I enjoyed many 
aspects of my job -- mainly working with the research 
fellows, the Universities and Government agencies -- my 
position vis-a-vis Liebenow was untenable. My health 
was affected (DD. 29). Shortly following the meeting 
with Liebenow on or about June 15, 1969 (DD. 18), I 
sought legal advice and acceded to Mr., Liebenow's demands 
for me to ‘get out’ to make the best of a bad situation 
and preserve my health. I informed the Board of 
Directors of my leaving, despite my belief that I was 
being removed improperly, through Dr. John M. Newton, 
Technical Assistant to the Vice President/Sales, 
Clinton Corn Processing Company, who was in close contact 
with a member of the Board of Directors.” 
| 
2/ All legal authorities agree that an Executive Committee of a 
corporation has no authority to discharge an officer of the corpor- 
ation appointed by the Board of Directors (App. 131-133). See also 
Cleveland-Marshall Law Review, Corporation Executive Committees, 
January, 1967. ; 


SS 


Defendants relied in supporting their accord and satisfaction 


argument on a letter from DeWitt (App. 92) graciously bowing out 


of the office, which was run by Liebenow, and accepting his 
Salary for a short period. DeWitt in brief contends that this 
letter cannot be accord and satisfaction because DeWitt had no 
contract with Liebenow, nor is it abandonment because DeWitt was 
forced out of his job by Liebenow, who had no authority to do so, 
as set forth above. 

The motion for summary judgment came on for hearing before 
Judge Curran (App. 212). Defendants' motion was denied by the 
Court. |Thereafter CRA and Liebenow filed for reconsideration of 
their motion for summary judgment or for partial summary judgment 
(App. 149). This cameon for hearing before Judge Curran (App. 231). 
Thereafter an order issued granting summary judgment to both CRA 
and Liebenow (App. 240). This appeal followed. 

During his deposition (App. 59) DeWitt stated: 

“For one thing, I understand that there is a sort 
of an unwritten agreement among member companies that 
nobody in my position can go to work for anyone of the 
member companies, although two individuals in two 
companies asked their management to hire me. None of 
the companies would discuss employment with me and I 
consider this detrimental, that my position prevented 
me from going to work for any one of the member 
companies." 

In this connection, DeWitt asks the Court to decide the 
following question: 
“Where depositions develop that Plaintiff, in addition 


, to claims made in complaint, has cause of action for 
| violation of antitrust laws, and the Court is apprised 


of these circumstances, should the Court nevertheless 
have granted summary judgment? Should Plaintiff have 
been granted leave to amend his complaint?” 


At the hearing of the motion of defendants for summary 


judgment, the Court struck from DeWitt's argument the following 


paragraph (App. 148): 


"The Plaintiff may wish to amend his complaint to 
include allegations of violation of the} Sherman Antitrust 
Act (15 U.S.C. Sec. 1, 2) and the Clayton Act (15 U.S.C. 
Sec. 15) on the ground that he is prevented from working 
for any member companies of CRA by virtue of his employ- 
ment with the Association. See DD 40 and DL 13-14. 
Further, plaintiff may wish to "pierce the corporate 
veil’ to show that the officers and directors of CRA 
are personally liable to the Plaintiff on the ground 
that this tax-exempt corporation is engaged in lobbying 
without registration (DL 6-7) and is in!violation of the 
Indiana Not For Profit Corporation #222 SE: 25-510, 
relating to pecuniary activities." 


This action of the Court in striking this paragraph from 


DeWitt's pleading is believed to be erroneous and' this Court is 


asked to rule on the propriety of the lower court‘ 's action. 
ARGUMENT | 
| 


In Indian Lake Estate v. Lichtman, 114 App. D.C. 90 


311 F.2d-776 (1962); the Court stated that mixe 


and fact are not susceptible to disposition by summary judgment. 


See also 17 Am. Jur. 2d, Contracts Sec. 484: "Abandonment of a 
contract is a mixed question of law and fact; what, constitutes an 
abandonment is a matter of law, and whether there has been an 


abandonment is a question of fact." It would appear that DeWitt's 


allegation that Liebenow was out to "get rid of him", that he 
was forced out of his job, and that he notified the Board of 
Directors of his leaving is enough to take the case to the jury. 
Moreover, DeWitt's allegations of misrepresentation would appear 
to require a jury determination. See iIsen v. Calvert Corporation, 
379 F.2d 126 (App. D.C. 1969). 

Moreover, DeWitt's complaint alleges much clearer grounds 
for recovery than wrongful discharge, i.e., inducing breach of 
contract and interference with a contract (App. 196-209). See 


Morris v. Blume et al, 55 N.Y. Supp. 2d 196 (1945); Still v. 


Benton, 455 P.2d 492 (1968); Note, 46 Columbia Law Review 1039. 


In support of Issue No. 3, DeWitt states that the action 
of the Executive Committee in discharging him is void and of 
no effect because the bylaws provide that the Executive Committee 
may act “in the interim between meetings of the Board" (Bylaw 17(a)). 
A similar provision, in a New York case, was held to preclude 
action by the Executive Committee after a meeting of the full 
Board of Directors had been called. In the DeWitt case, the 


Executive Committee meeting occurred one day before the full Board 


meeting! (App. 139, 142). See 2 Fletcher on Corporations, 
. Sec. 552.6, and Commercial Wood Co. yv. Northampton Cement Co., 


82 N.E. 730 (1907). No contrary cases have been found. 
In support of Issue No. 4, DeWitt States that the lower 
court was on notice that DeWitt had made an allegation setting 


forth a claim for relief under antitrust laws (App. 59). This 


allegation was called to the attention of the court in the 
Pleadings to the court (App. 177). The court disregarded the 
allegation and granted summary judgment in chambers following 
the hearing (App. 240). It is respectfully submitted that the 
action of the lower court clearly violates the letter and spirit 
of Rule 8(b) of the Federal Rules of Civil Procedure which 
provides that "All pleadings shall be so construéd as to do 
substantial justice." 

With respect to the striking of the Paragraph of DeWitt's 
Opposition to the motion for summary judgment, DeWitt's 
arguments are set forth in detail at App. 172. DeWitt relies 
principally upon Francis 0. Day Co. v. Shapiro, 105 App. D.C. 392, 
267 F.2d 668 (1959) wherein it is stated: 

"Appellants would have us say that only fraud, or 
its equivalent, may lead to disregard of the corporate 
form. But we are not so narrowly to be ‘constricted. 
On the contrary, we are bound so to construe the 
pleadings before us ‘as to do substantial justice ... 
In short, it is the use to which the corporate form is 


put which controls and the facts in the particular case 
will determine the course of the relief." 


See also Rule 7(b) of the Federal Rules of Civil Procedure 
and Nichols v. Spencer International Press, Inc. et al, 371 F.2d 332 


(7th Cir. 1967) (App. 178) and Data Digests, Inc. vy. Standard and 


Poor's Corporation, 43 F.R.D. 386 (S.D.N.Y. 1967) (App. 184). 
| 


CONCLUSION 


In accord with Rule 38(a) of the Federal Rules of Civil 
Procedure the Court should remand this case to the District 
Court for trial and Appellant should be granted such other relief 
as to the Court may appear just. 


Respectfully submitted, 


WILLIAM HOWARD PAYNE 
1086 National Press Building 
Washington, D. C. 20004 


CHARLES E. ROBBINS 
1086 National Press Building 
Washington, D. C. 20004 


Attorneys for Appellant 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


Nos. 24960 and 24961 


CORN REFINERS ASSOCIATION, INC. 
and 


ROBERT C. LIEBENOW, 


BRIEF FOR APPELLEES 


COUNTER STATEMENT OF ISSUES PRESENTED 


(1) Whether the District Court properly granted appellees’ motion 
for summary judgment where appellant, who was clairning that he 
had been wrongfully discharged, never directly challenged appellees’ 
statement of material facts, which facts showed conclusively that appel- 
lant left his position voluntarily under circumstances of advantage to 
him. | 


(2) Whether the District Court properly struck as immaterial and 
impertinent, references by appellant to a suggested antitrust violation 
and lobbying activities, when there was no basis for such references in 
appellant’s complaint, where such references were totally irrelevant 
to the complaint, and where appellant cannot and has not sought to 
amend his complaint to include such allegations. 


(Case not previously before this Court.) 
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COUNTER STATEMENT OF THE CASE 


Introduction 


This is an appeal from the Order of the District Court granting 
appellees’ motion for summary judgment against appellant William G. 
DeWitt. DeWitt, who had been employed as a Vice President of a divi- 
sion of appellee, Corn Refiners Association, Inc. (CRA) brought an 
action seeking damages for wrongful discharge and misrepresentations 
allegedly made to him by appellee Robert C. Liebenow, President of 
CRA. Extensive depositions were taken of both DeWitt and Liebenow, 
and the case was argued and reargued before the District Court on 
appellees’ motion for summary judgment. 


In support of their motion for summary judgment, appellees sub- 
mitted a Statement of Material Facts as to Which There Is No Genuine 
Issue. DeWitt’s opposition to the motion for summary judgment 
included a “statement of genuine issues” but examination discloses that 
these are general issues of law which do not controvert any of the mate- 
tial facts on which appellees’ motion was based. (A 129-135) Thus, 
under Rule 9(h) of the Rules of the District Court, that Court was 
entitled to assume that the material facts as stated by appellees were 
admitted to exist without controversy. The motion for summary judg- 
ment was granted. 


DeWitt is also appealing an Order of the District Court which 
struck as impertinent and immaterial a paragraph from his opposition 
to the motion for summary judgment. 


Statement of Relevant Facts 

Appellant DeWitt was employed by CRA in July 1967. He was 
given the title “Vice President, Utilization and Research Development, 
Corn Industries Research Foundation”. (A 73) 

Almost from the outset, DeWitt was dissatisfied with his relation- 


ship with appellee Robert C. Liebenow, the man who had hired him. 
Liebenow was then, as now, the President of CRA. This dissatisfaction 


Note: All page references herein are to the Joint Appendix, designated AC. 


led DeWitt to begin looking for another position within a year of the 
date he was first employed. As DeWitt himself testified in his deposition, 
as early as June 1968, he indicated to officials of the corn refining indus- 
try that he had been told that he “would be let out to pasture, as the 
saying goes,” and he asked them to let him know of other employment 
for which he might qualify. (A 33) Later that fall at industry meetings, 
DeWitt told others in the industry that he “was in the market for a job, 
looking for one” and asked their assistance. (A 34) To this end one 
industry official wrote 25 letters on DeWitt’s behalf in the summer and 
fall of 1968. (A 34) Several other officials contacted various com- 
panies in an effort to line up a job for him at around the same time. 
(A 34) In June 1968, DeWitt himself “signed up with assorted employ- 
ment agencies and contacted all major executive search firms in the 
country that belonged to either AMA or Executive Search Association 
and answered newspaper advertisements.” (A 51) DeWitt’s effort to 
find employment continued on into 1969, and in June 1969 he applied 
for a Civil Service rating and became a licensed real estate salesman in 
the State of Virginia. (A 52) 


Although DeWitt had been hired initially by Liebenow, in Decem- 
ber 1967 his employment was confirmed by the Board of Directors of 
CRA for the year 1968. In December 1968, the Board of Directors of 
CRA voted to retain the Washington staff (which included appellant 
DeWitt) for the coming year, 1969. (A 73) 


The bylaws of appellant CRA provide that officers “shall hold 
office at the pleasure of the Board of Directors,” (A 73, 100) and also 
that the Board may elect “an Executive Committee which shall possess 
and exercise the powers of the Board in the management and direction 
of the affairs of the Corporation in the interim between meetings of the 
Board.” (A 73, 98) 


During the early part of 1969, the Chairman of the Board of CRA 
was concerned with the necessity of changing the programs and empha- 
sis of the Association. He had received recommendations of the Board 
of Directors’ Research Committee, and he discussed the required 
changes with Liebenow. (A 160) Because the changes to be made would 
require the services of a recognized research manager rather than an 
administrator, the Chairman of the Board believed that appellant 


5 


DeWitt should be replaced. (A 160) He asked Liebenow to bring this 
matter to the attention of CRA’s Executive Committee at its meeting 
in Washington scheduled for June 3, 1969. (A 160) | 


The Executive Committee of CRA is made up of six directors Tep- 
resenting six of the nine member companies in the Association. (A 73, 
87) The Chairman of the Board was the only one of such six directors 
absent from the Executive Committee meeting on June a} 1969. (A 73, 
160) The other five members of the Executive Committee met on that 
date and voted unanimously to seek a replacement for appellant DeWitt 
in line with the changed direction of the Association and the Chairman’s 
recommendation regarding it. (A 73, 88) 


Shortly after this meeting, and pursuant to the instructions of the 
Executive Committee, appellee Liebenow informed appellant DeWitt 
that the Executive Committee had voted to make changes in the orga- 
nization and that they would be seeking a replacement for DeWitt. 
(A 37-38, 74) Liebenow suggested to DeWitt that he might spend the 
next few months looking for other employment, (A 37-38, 74) an 
activity in which DeWitt had already been engaged over the course of 

| 


the past year. (A 33-34, 51-52) 


At about the same time, also in early June, DeWitt consulted his 
present counsel with regard to his employment rights. (A 53, 74) 


Around August 1, 1969, Liebenow informed DeWitt that a 
replacement had been hired, and that DeWitt might arrange to leave 
whenever that would be convenient for him. (A 38, 74) Neither at this 
meeting nor at any other time did DeWitt raise any objection to leaving 
the employment of CRA. (A 74) To the contrary, he agreed with 
Liebenow that his pay would continue to October 15th, and he 
expressed appreciation for the arrangements for his leaving. (A 74, 92) 


On August 8, 1969, DeWitt returned to CRA a travel advance and 
his key to the office. At that time he also left a typed memorandum 
saying that he intended to follow through on Liebenow’s suggestion 
that he spend as much time as possible in trying to locate a new position. 
He expressed appreciation for Liebenow’s concern and closed by saying: 


“I am most grateful for your decision to retain me on 


the payroll until October 15th in order to provide addi- 
tional time for my search.” (A 92) 


He asked that salary checks and mail be sent to his home address, 
and he did not return to the office after that date. (A 92) 


DeWitt’s final paycheck from CRA was sent to him on October 
15th. After the check was cashed, on October 20, 1969, DeWitt’s 
counsel contacted CRA, asserting for the first time the claims on which 
DeWitt’s suit was based. (A 74) 


Appellees’ motion for summary judgment was initially denied by 
the District Court on October 27, 1970. At the hearing on this motion, 
however, the Court granted an oral motion by appellees to strike a 
paragraph from appellant’s opposition to the motion. This paragraph 
contained references to an alleged violation of the antitrust laws and to 
alleged lobbying activities. (A 134-135) The District Court was urged 
to strike these references as impertinent and immaterial because they 
were unrelated to any allegation in the complaint and any issue in the 
case. (A 224-225) The motion to strike was granted. 


DeWitt’s objections to the granting of the motion to strike led to a 
reconsideration of that motion and the motion for summary judgment 
as well. After this second hearing, the motion for summary judgment 
was granted, Appellant filed a notice of appeal to this Court. 


ARGUMENT | 


This is not the kind of a case to which this Court’s time should be 
devoted. Appellant, a graduate research chemist, was dissatisfied with 
his position with appellees almost from the outset. In this suit he has 
sought to demonstrate that he was wrongfully discharged, but the 
unchallenged facts show that he voluntarily made arrangements for 
leaving his employment under circumstances most satisfactory to him- 
self. He early obtained the advice of counsel and, presumably on that 
advice, he cashed in his last benefit before raising the first objection to 
his leaving. On the undisputed facts alone he is precluded, as a matter of 
law, from raising the claim he has raised in this suit. 


i 
ON THE UNDISPUTED FACTS OF THIS CASE, DEWITT BY VOLUN- 
TARILY LEAVING THE EMPLOY OF CRA UNDER CIRCUMSTANCES TO HIS 
MAXIMUM ADVANTAGE AND WITHOUT THE SLIGHTEST OBJECTION AT 
ANY TIME IS PRECLUDED FROM CHARGING LATER THAT HE WAS WRONG- 
FULLY DISCHARGED. 


In this case DeWitt has sought to demonstrate that he had a con- 
tract of employment with the CRA Board of Directors, and that his 
contract was wrongfully terminated over his objection. The uncontra- 
dicted facts, however, show conclusively that this was not so, 


The facts are essentially the same as testified to by both DeWitt 
and Liebenow on their depositions. As DeWitt himself stated: 


“Mr. Liebenow did not tell me that I was fired. He said 
the Executive Committee had voted to make changes 
and he did not say what those changes were, but when 
the changes were completed that there would be no place 
for me in the organization.” (A 44) 


DeWitt also stated Liebenow had told him: “The Executive Committee 
suggested that I spend the next few months looking around iand that I 
was free to take off at any time for interviews if they came up.” 
(A 37-38) As a matter of fact, DeWitt remained on the CRA payroll by 
agreement until approximately 444 months after the Executive Com- 
mittee’s suggestion was made. 


With regard to the essential character of DeWitt’s leaving, this 
Court is referred to paragraphs numbered 10 and 11 of the Statement of 
Material Facts as to Which There is No Genuine Issue filed in support 
of the motion for summary judgment. 


10. Plaintiff DeWitt left the office after the first week in 
August having made no objection at any time to the 
terms of his leaving and stating that he was most 
grateful to be retained on the payroll to October 
15, 1969. He did not return. [Emphasis added.] 


- On October 20, 1969, after plaintiff DeWitt’s final 
check had been cashed, his counsel wrote defend- 
ants asserting, for the first time, the demands which 
form the basis for this suit. [Emphasis added.] 

(A 74) 


The material facts as stated in these paragraphs have never been con- 
tradicted by DeWitt in the slightest particular. 


Not only did DeWitt not object to the terms of his leaving, but 
he participated in settling these terms by requesting payment to October 
15 and by the fulsome gratitude he expressed for the way the matter 
was resolved. In DeWitt’s own words: “I wrote Mr. Liebenow a memo- 
randum when I left and . . . told him I appreciated his consideration 
in paying me until October 15th.” (A 53) This memorandum might 
well be described as an entirely voluntary letter of resignation. Its 
phrases (“I intend to follow through on your suggestion,” “[tJherefore 
I will not be in the office,” “I appreciate your concern in this matter,” 
“I am most grateful for your decision to retain me on the payroll until 
October 15,” etc. (A 92)) are scarcely the expressions of an employee 
objecting to his “wrongful discharge.” They are rather the satisfied 
expressions of one leaving a job he has detested after working out an 
arrangement that included much that was to his advantage and every- 
thing that he asked for. 


There is no question that the circumstances of DeWitt’s leaving 
were decidedly to his advantage: 


1. He avoided completely the possibility of removal; 
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2. He obtained a continuance of salary, hospitalization 
and insurance benefits for a period of 444 months 
after the decision to obtain a replacement was made; 


. He was able to continue his search for other employ- 
ment for several additional months from the security 
of an established position; and 


. He was able to command the assistance of industry 
officials and references in his employment search 
which was then reaching into its second year. 


By following—presumably on the advice of counsel—the course of 
action that he followed in June, July, August, September and most of 
October 1969, DeWitt unquestionably gained these advantages. He 
could have at any time informed CRA that he objected to leaving, that 
he had a contract with the Board of Directors, that he challenged the 
authority of the Executive Committee or the President, or that he was 
entitled to employment for the remaining 244 months of 1969. All of 
these claims he has raised in this suit. If he had raised any of them ear- 
lier, the Board of Directors of CRA would have had to decide whether 
or not his claim was valid. 


DeWitt apparently did not want to take this risk, and for that 
or another reason he raised no objection. He gave every appearance of 
leaving voluntarily and accepted all benefits associated with a departure 
timed for his own convenience. He neither objected to his discharge 
nor informed the Board of his continued willingness to serve, and, thus, 
he is foreclosed from raising those objections now. Every applicable 
legal principle (whether waiver, accord and satisfaction or estoppel) 
dictates the same result. 


Particularly persuasive on this point are two cases where corporate 
Officers were actually discharged without authority by corporate presi- 
dents. In Ginter v. Heco Envelope Co., 316 Il. 183, 147 NE. 42 
(1925), (A 163) it was held that an officer who had been discharged by 
the president of the company was presumed to know the bylaws, and 
he could not assert a right to continued employment by the board of 
directors where he had not informed the board of his willingness to 
serve. By not objecting to his dismissal, and by not informing the board, 
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he was held to have abandoned his contract, even though his dismissal 
had been improper. As the court pointed out, it was even possible that 
a majority of the board might have preferred that he continue in office, 
but he had given them no opportunity to make that decision, and there- 
fore he could not assert the right later. 


In Keil v. Fred Medart Mfg. Co., 46 S.W.2d 934, (Mo. 1932), 
(A 166) the plaintiff, the company secretary, had also been dismissed by 
the president. Because he had not informed the board of his willingness 
to continue in their service, it was held that he had voluntarily vacated 
his office and the term of his employment. 


The reasoning of these two cases is directly applicable here. Al- 
though DeWitt alleges he had a contract with the Board of Directors; 
nowhere does the record suggest any notification by DeWitt to the 
Board of any objection, demand or even willingness to continue in his 
employment. DeWitt’s assertion that he was in contact with an inter- 
mediary who was in contact with a member of the Board is totally 
lacking in the essentials for this requirement. 


ua 


DEWITT DID NOT HAVE THE CONTRACTUAL RIGHT TO EMPLOY- 
MENT THROUGH 1969 ON WHICH HIS SUIT WAS BASED. 


DeWitt based his entire case on the assertion that his leaving in- 
volved “a violation and breach of the agreement the Plaintiff had with 
the Association for one year’s employment.” (A 6, 53) DeWitt acknowl- 
edged at his deposition, however, that he had no employment contract 
and that he had no written agreement with either Corn Industries 
Research Foundation or Corn Refiners Association at any time. (A 46) 
When asked what agreement he did have with his employer, DeWitt 
replied: 


“That each officer was elected for the period of one year 
and to my mind this constituted an employment contract 
or agreement for the period of one year and conse- 
quently I felt that this contract existed until December 
31, 1969. ...” (A 54) 
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But the bylaws of defendant CRA expressly provide that officers 
“shall hold office at the pleasure of the Board of Directors.” (A 100) 
Because of this provision it is not possible for DeWitt to have the con- 
tractual right he has asserted. It is elementary, black-letter corporation 
law that: 


If the statutes, charter or bylaws provide that corporate 
officers shall hold office “at the pleasure” of the Board of 
Directors, then they cannot be employed for fixed terms. 
2 Fletcher, Cyclopedia Corporations 129, § 335 and 
cases cited therein; Annotation 145 ALR 312, 313. 
[Emphasis added.] & 111 ALR 894, 896. See, e.g., 
Frank v. Anthony, 107 So.2d 136 (D.C. Fia., 1958); 
Walker v. Maas, 4 N.J. Mis. R. 230, 132 Atl. 322 
(1926); Darrah v. Wheeling Ice & Storage Co., 50 
W.Va. 417, 40 SE. 373 (1901). | 


Moreover, an officer of a corporation is presumed to know and is 
bound by the bylaws of the corporation. 19 C.J.S. Corporations 
$732(a), and cases cited therein. It is equally well-established that the 
election or appointment of an officer or agent shall not of itself create 
contract rights. 2 Fletcher, Cyclopedia of Corporations, 162, § 355. 
As DeWitt stated, it might have been in his mind that election “consti- 
tuted an employment contract or agreement for the petiod of one 
year,” (A 54) but this is not the law generally or by statute. Section 45 
of the Model Business Corporation Act, for example, specifically pro- 
vides: “Election or appointment of an officer or agent shall not itself 
create contract rights;” an identical provision is contained! in the Dis- 
trict of Columbia Nonprofit Corporation Act, 29 D.C. Code § 1025. 

Appellant’s rather general assertions regarding abandonment of 
contractual rights and interference with contract rights are not really 
apposite. 


m 


| 
DEWITT’S ASSERTIONS REGARDING MATERIAL STRICKEN FROM HIS 
OPPOSITION TO THE MOTION FOR SUMMARY JUDGMENT ARE PLAINLY 


FRIVOLOUS. 
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There is no antitrust or lobbying issue anywhere in this case and 
DeWitt could not and did not seek to amend his complaint in the Court 
below to include such issues. Thus, DeWitt’s references to possible anti- 
trust and lobbying issues were spurious, impertinent and immaterial and 
were properly stricken by the Court below. 


CONCLUSION 


For the foregoing reasons, the decision and judgment of the Dis- 
trict Court in this case should be affirmed. 


Respectfully submitted, 


John E. Nolan, Jr. 


J. Dapray Muir 


1250 Connecticut Ave., N.W. 
Washington, D.C. 20036 
223-4800 


Counsel for Appellees 
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STEPTOE & JOHNSON 
1250 Connecticut Ave., N.W. 
Washington, D.C. 20036 
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UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


Nos. 24960 and 24961 


WILLIAM G. DeWITT, 


Appel lant > 


Vv. 
CORN REFINERS ASSOCIATION, INC. 
and 


ROBERT C. LIEBENOW, 


Appellees. 


REPLY BRIEF 


The Defendants Corn Refiners Association, Inc. (herein- 
after CRA) and Robert C. Liebenow chiefly rely on only two 
cases: Ginter v. Heco Envelope Co., 316 I11. 183, 147 NE. 42 
(1925) and Keil v. Fred Medart Mfg. Co., 46 S.W. 2a 934 (Mo. 


1932). These cases are inapplicable because: | 


1. The cases turn on a finding of abandonment, a 


question of fact (See App. 193). As stated in 


Keil: "In the situation in which he was placed, he 

[the Plaintiff/ should have informed the board of 
directors of his willingness to continue in their 
service . . . However, there was no evidence that he 

did so..." (underscoring supplied). Or, as stated 
in Ginter: "He /the Plaintiff/ should have informed 

the directors of his willingness to continue in their 
service . . ." DeWitt alleges in his affidavit (App. 
136-138) that he did inform the Board of Directors 

of his leaving and of his belief that his removal was 
improper. Moreover, DeWitt states he was driven out of 
his job by Liebenow and that it was impossible for him 
to carry out his duties (App. 138). The counsel for 
CRA stated in Court (App. 239): "With regard to con- 
tacting the Board of Directors, which is included in 

Mr. DeWitt'’s affidavit, that is not at issue, Your Honor. 
There is no question about that. The Board of Directors 


was very well informed with everything that had to do 


with the change in the policies of the Association and 


the DeWitt situation from the beginning.” It is 
obvious from DeWitt's affidavit (App. 136-138) and 
deposition that he was willing to continue in his job 


and that the Board of Directors knew this. 


In both Ginter and Keil the firing was done unilaterally 
| by the president of the corporation without authority. 
In this case, the firing was done by the Executive 


=!2e- 


Committee (at the instigation of Liebenow) under 


representations and color of authority. 


The Court is requested in particular to read Still v. 
Benton, 455 P. 2d 492 (1968) (App. 201) in this regard. There 


is no mention there of the manner in which Plaintiff left his 


employment. Does it make any difference where the firing is 


done under the color of authority and where the manner of firing 
is illegal? | 
Without giving reasons, Defendants state that Appellant ’s 
arguments regarding abandonment of contracts are not apposite 
(CRA Br. p. 11), but in argument before the Court | these very 
defendants stated (App. 219): "It is our position, Your Honor, 
that he /DeWitt/ voluntarily abandoned his contract." So be ite 
But abandonment is a question of fact. DeWitt = he did not 
abandon, and that he was driven from his job by Liebenow. Moreover, 
it would appear that the action of the Executive (contenes of 
CRA and Liebenow made DeWitt's performance impossible (App. 138). 
Much of CRA*s brief is given over to a proposition with 
which DeWitt has never quarreled, i.e., whether election or appoint- 
ment of an officer or agent in itself creates contract rights 
(See App. 191). However, DeWitt was entitled to serve as an 
officer, and receive his pay, until removed by the Board (See 
Indiana Statutes, Section 25-517, attached hereto ~ Appendix I, 


and bylaws, App. 100). He was not removed by the Board. The 
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District of Columbia Statute cited by CRA (but CRA is an Indiana 


corporation) would completely foreclose the Executive Committee 


or Liebenow from discharging DeWitt. The full text of the 
statute, D.C.C.E. Sec. 29-1025, is attached hereto as Appendix II. 

CRA's contention that DeWitt did not challenge its 
statement of material facts is captious (App. 136-138 and 194). 
DeWitt's efforts to find other employment belabored by CRA were 
necessitated by Liebenow's threats to "get rid of him." 

Appellant requests the Court to read, in particular, 
App. 190-195. 

As to antitrust issues, the Court's attention is directed 
to App. 59. As to- lobbying, the Court is directed to App. 115-116. 
Nowhere does CRA answer DeWitt's proposition that the Court knew 
DeWitt had an antitrust claim and granted summary judgment in 
the face of it. Is this “substantial justice"? Moreover, the 
type of antitrust claim DeWitt has is increasing in importance in 


view of the concentration of industry in the United States. 


CONCLUSION 


This case should be remanded to the District Court for 
trial and Appellant should be granted such other relief as to 


Court may appear just. 


Respectfully submitted, 


. 


WILLIAM HOWARD PAYNE 3 


1086 National Press Building 
Washington, D. C. 20004 
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eS E. 2 
1086 National Press Building 
Washington, D. C. 20004 


25-517 


of nine {9} or more members 

that the directors shall be 

whose terms of office shall 
inue longer t 

board of direct 


CORPORATIONS 
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by resolution adop 
of the whole board pursuant to a provision of the 
two [2] or more members of the corporation to cons 
committee, which committee, to th 


, §10, p. 557; 1949, ch. 80, $1, p. 20 
1953, ch. 14, § 1, p. 45; 1955, ch. $77, § 1, p. 


Amendments. The 1949 amendment 
added the second paragraph. 

The 1951 amendment substituted the 
word “four” for the word “three” in 
. the second sentence providing the number 
of directors, substituted the words “four 
years” for the words “three years” at 
the end of the fourth sentence of the first 
paragraph, and substituted the words 
“members of the corporation” for the 
words “of their number” after the words 
“two or more” in the second puragraph, 

The 1953 amendment substituted the 


provide the officers shall 

in such manner and for s 

person may hold two [2 

of president and secretary 

secretary. Thé ollicers nee 

p. 557; 1951, ch. 130, $3 : 
Amendment, The 1951 amendment 

inserted the words “or such ollicers oc- 


APPENDIX I 


second sentence for a sentence which 
read: “The exact number of directors 
shall be prescribed in the articles of 
corporation and shall not be less than 
four,” and deleted the words “increase in 
number of directors” after the words “by 
a death, resignation” in the fourth sen- 
tence of the first Paragraph, 

The 1955 amendment added the proviso 
to the sixth sentence. 

Emergency. Section 2 of Acts 1955, 
ch. 277, declared an emergency. Ap- 
proved March 11, 1955, 


aws may prescribe. Any 
@ time except the offices 
sponding to president and 
[Acts 1935, ch. 157, $11, 


cupying positions corresponding to such 
offices” following the word “treasurer” 


NONPROFIT CORPORATIONS § 29-1026 


If the bylaws so provide, any two or more offices may be held by 
the same person, except the offices of president and secretary. 

(b) The articles of incorporation or the bylaws may provide 
that any one or more officers of the corporation or other or- 
ganizations shall be ex officio members of the board of directors. 

(c) The officers of a corporation may be designated by such 
other titles as may be provided in the articles of incorporation 
or the bylaws. 

(d) All officers and agents of the corporation, as between 
themselves and the corporation, shall have such authority and 
perform such duties in the management of the property and af- 
fairs of the corporation as may be provided in the bylaws, or as 
may be determined by resolution of the board of directors hot in- 
consistent with the bylaws. oe. 6, 1962, Pub.L. 87-569, § 24, 16 
Stat. 275. 


Library References 


Corporations <=296. 
C.J.S. Corporations § 741. 


§ 29-1025. Removal of officers 
Any officer or agent elected or appointed may be sort by 


the persons authorized to elect or appoint such officer or agent 
whenever in their judgment the best interest of the corporation - 
will be served thereby, but such removal shall be without preju- 
dice to the contract rights, if any, of the person soremoved, Elec- 
on or appointment of an officer or agent shall not itself create 
contract rights. Aug. 6, 1962, Pub.L. 87-569, § 25, 76 Stat.:275. 


History Library References ' 
Effective Date. Sce § 29-1099k. Corporations ¢=294. mer 
C.I.S. Corporations § 738. 


_§ 29-1026. Books and records 


Each corporation shall keep correct and complete books and 
_ Tecords of account and shall keep minutes of the proceedings of 
its members, board of directors, and committees having any of 
the authority of the board of directors; and shall keep at its reg- 
istered office or principal office in the District of Columbia a rec- 
ord of the names and addresses of its members entitled to vote. 
: All books and records of a corporation may be inspected by any 
member having voting rights, or his agent or attorney, for any 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 
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CORN REFINERS ASSOCIATION, INC. 
and 
ROBERT C. LIEBENOW, 


Appellees. 


PETITION FOR REHEARING AND/OR SUGGESTION — 


FOR REHEARING EN BANC 


COMES NOW William G. DeWitt, Appellant, by his attorneys, and 
moves the Court for a rehearing or for rehearing en banc, pursuant 
to Rules 36(b) and 40 of the Federal Rules of Appellate Procedure, and 


for grounds therefor states: 


The Court may have overlooked that the Appellant does identify 


a waterial issue of fact as being in dispute. With his Opposition to 


Appellees’ motion for summary judgment, Appellant filed an affidavit 


in which he stated: 


"I dispute item (7) of Defendants’ ‘Statement of 
Material Facts’ in that at the June, 1969 meeting, 
Liebenow did not state that CRA would be seeking a 
replacement, merely that there would be 'no place for 
me in the organization." (DD. 17) 


"I was told in early 1968 by Liebenow that he 
intended to get rid of me. It was because of Liebenow's 
antagonistic statements to me that I had ‘feelers’ out 
for other employment. My relationship with Liebenow 
steadily deteriorated from early 1968. While I enjoyed 
many aspects of my job -- mainly working with the research 
fellows, the Universities and Government agencies -- my 
position vis-a-vis Liebenow was untenable. My health was 
affected (DD. 29). Shortly following the meeting with 
Liebenow on or about June 15, 1969 (DD. 18), I sought 
legal advice and acceded to Mr. Liebenow’s demands for 
me to ‘get out’ to make the best of a bad situation and 
preserve my health. I informed the Board of Directors of 
my leaving, despite my belief that I was being removed 
improperly, through Dr. John M. Newton, Technical Assistant 
to the Vice President/Sales, Clinton Corn Processing Company, 
who was in close contact with a member of the Board of 
Directors." 


The Lower Court, reversing itself on reconsideration, and now the 


Appellate Court, have found that Appellant abandoned whatever rights he 


had to legal removal (p. 3 of opinion), but the clearly defined issue 
of fact between the parties is whether Appellant abandoned his right 


to_legal removal. See Indian Lake Estates v. Lichtman, 114 App. D. C. 90, 


311 F.2d 776 (1962). It would appear that under the Seventh Amendment 


to the Constitution as incorporated in Rule 38(a) of the Federal Rules 
of Civil Procedure and preserved “inviolate,” Appellant has been denied 
the right to a jury trial on the issue of whether he abandoned his rights 
to legal removal as an officer of the corporation. Whether adequate 


notice was given (DeWitt maintains in his affidavit that adequate notice 
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was given) to the Board of Directors is an issue of fact and should 
be determined by a jury. | ; 

There is a situation here where the president of the corporation 
had told Appellant he intended to “get rid" of him; where Appellant's 
“health was affected"; where Appellant acceded to the president's 
demands to "get out" to make "the best of a bad situation." In these 
emotionally charged circumstances, who can say DeWitt abandoned his 
right to legal methods of removal? Should not a jury examine all the 
facts and circumstances of DeWitt's removal? Is there not ample 
evidence in this case that the removal of DeWitt was solely instigated 
by Liebenow in violation of the by-laws? | 

WHEREFORE, Appellant petitions the Court to =e this appeal, 
by a panel and/or en banc, and for such other relief las may be 


appropriate in the circumstances. 


Respectfully submitted, 
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CERTIFICATE OF SERVICE 


I hereby certify that a copy of the foregoing PETITION FOR 


REHEARING AND/OR eon FOR REHEARING EN BANC was mailed, postage 


prepaid, this Y day of February, 1972, to John E. Nolan, Jr., 


Esquire, and J. Dapray Muir, Esquire, 1250 Connecticut Avenue, N. 


Washington, D. C. 20036, Attorneys for Appellees. 
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